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General Education Provisions Act!

[As Amended Through P.L. 114-95, Enacted December 10, 2015]

[Currency: This publication is a compilation of the text of Public Law 90-247. It
was last amended by the public law listed in the As Amended Through note above
and below at the bottom of each page of the pdf version and reflects current law
through the date of the enactment of the public law listed at https:/
www.govinfo.gov/app/collection/comps/]

[Note: While this publication does not represent an official version of any Federal
statute, substantial efforts have been made to ensure the accuracy of its contents.
The official version of Federal law is found in the United States Statutes at Large
and in the United States Code. The legal effect to be given to the Statutes at
Large and the United States Code is established by statute (1 U.S.C. 112, 204).1

SHORT TITLE; APPLICABILITY; DEFINITIONS

SEC. 400. [20 U.S.C. 1221] (a) This title may be cited as the
“General Education Provisions Act”.

(b)(1) Except as otherwise provided, this title applies to each
applicable program of the Department of Education.

(2) Except as otherwise provided, this title does not apply to
any contract made by the Department of Education.

(c) As used in this title, the following terms have the following
meanings:

(1) The term “applicable program” means any program for
which the Secretary or the Department has administrative re-
sponsibility as provided by law or by delegation of authority
pursuant to law. The term includes each program for which the
Secretary or the Department has administrative responsibility
under the Department of Education Organization Act or under
Federal law effective after the effective date of that Act.

(2) The term “applicable statute” means—

(A) the Act or the title, part, section, or any other sub-
division of an Act, as the case may be, that authorizes the
appropriation for an applicable program,;

(B) this title; and

(C) any other statute that by its terms expressly con-
trols the administration of an applicable program.

(3) The term “Department” means the Department of Edu-
cation.

(4) The term “Secretary” means the Secretary of Edu-
cation.

(d) Nothing in this title shall be construed to affect the applica-
bility of title VI of the Civil Rights Act of 1964, title IX of the Edu-
cation Amendments of 1972, title V of the Rehabilitation Act of

1The General Education Provision Act was enacted as title IV of Public Law 90-247.

The organizational changes made by the Department of Education Reorganization Act, P.L.
96-88, are also indicated in this text.

1
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1973, the Age Discrimination Act, or other statutes prohibiting dis-
crimination, to any applicable program.

PART A—FUNCTIONS OF THE DEPARTMENT OF EDUCATION

GENERAL AUTHORITY OF THE SECRETARY

SEC. 410. [20 U.S.C. 1221e-3] The Secretary, in order to carry
out functions otherwise vested in the Secretary by law or by dele-
gation of authority pursuant to law, and subject to limitations as
may be otherwise imposed by law, is authorized to make, promul-
gate, issue, rescind, and amend rules and regulations governing the
manner of operation of, and governing the applicable programs ad-
ministered by, the Department.

EDUCATION IMPACT STATEMENT

SEC. 411. [20 U.S.C. 1221e-4] Notwithstanding any other pro-
vision of law, no regulation affecting any institution of higher edu-
cation in the United States, promulgated on or after the date of en-
actment of this Act, shall become effective unless such agency
causes to be published in the Federal Register a copy of such pro-
posed regulation together with an educational impact assessment
statement which shall determine whether any information required
to be transmitted under such regulation is already being gathered
by or is available from any other agency or authority of the United
States. Notwithstanding the exception provided under section
553(b) of title 5, United States Code, such statement shall be based
upon the record established under the provisions of section 553 of
title 5, United States Code, compiled during the rulemaking pro-
ceeding regarding such regulation.

PART B—APPROPRIATIONS AND EVALUATIONS
Subpart 1—Appropriations
FORWARD FUNDING

SEC. 420. [20 U.S.C. 1223] (a) To the end of affording the re-
sponsible Federal, State, and local officers adequate notice of avail-
able Federal financial assistance for carrying out ongoing education
activities and projects, appropriations for grants, contracts, or other
payments under any applicable program are authorized to be in-
cluded in the appropriations Act for the fiscal year preceding the
fiscal year during which such activities and projects shall be car-
ried out.

(b) In order to effect a transition to the timing of appropriation
action authorized by subsection (a), the application of this section
may result in the enactment, in a fiscal year, of separate appro-
priations for an applicable program (whether in the same appro-
priations Act or otherwise) for two consecutive fiscal years.

AVAILABILITY OF APPROPRIATIONS ON ACADEMIC OR SCHOOL-YEAR
BASIS; ADDITIONAL PERIOD FOR OBLIGATION OF FUNDS

SEC. 421. [20 U.S.C. 1225] (a) Appropriations for any fiscal
year for grants, loans, contracts, or other payments under any ap-
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plicable program may, in accordance with regulations of the Sec-
retary, be made available for obligation by the recipient on the
basis of an academic or school year differing from such fiscal year.

(b)(1) Notwithstanding any other provision of law, unless en-
acted in specific limitation of the provisions of this subsection, any
funds from appropriations to carry out any programs to which this
title is applicable during any fiscal year which are not obligated
and expended by educational agencies or institutions prior to the
beginning of the fiscal year succeeding the fiscal year for which
such funds were appropriated shall remain available for obligation
and expenditure by such agencies and institutions during such suc-
ceeding fiscal year.

(2) Any funds under any applicable program which, pursuant
to paragraph (1), are available for obligation and expenditure in
the year succeeding the fiscal year for which they were appro-
priated shall be obligated and expended in accordance with—

(A) the Federal statutory and regulatory provisions relat-
ing to such program which are in effect for such succeeding fis-
cal year, and

(B) any program plan or application submitted by such
educational agencies or institutions for such program for such
succeeding fiscal year.

(c) If any funds appropriated to carry out any applicable pro-
gram are not obligated pursuant to a spending plan submitted in
accordance with section 1341(a) of title 31, United States Code and
become available for obligation after the institution of a judicial
proceeding seeking the release of such funds, then such funds shall
be available for obligation and expenditure until the end of the fis-
cal year which begins after the termination of such judicial pro-
ceeding.

CONTINGENT EXTENSION OF PROGRAMS

SEc. 422. [20 U.S.C. 1226a] (a) The authorization of appro-
priations for, or duration of, an applicable program shall be auto-
matically extended for one additional fiscal year unless Congress,
in the regular session that ends prior to the beginning of the ter-
minal fiscal year of such authorization or duration, has passed leg-
islation that becomes law and extends or repeals the authorization
or duration of such program.

(b) The amount authorized to be appropriated for the period of
automatic extension under subsection (a) of an applicable program
shall be the amount authorized to be appropriated for such pro-
gram for the terminal fiscal year of the applicable program.

(c) If the Secretary is required, in the terminal fiscal year of
an applicable program, to carry out certain acts or make certain de-
terminations that are necessary for the continuation of such pro-
gram, such acts or determinations shall be required to be carried
out or made during the period of automatic extension under sub-
section (a).

(d) This section shall not apply to the authorization of appro-
priations for a commission, council, or committee which is required
by an applicable statute to terminate on a date certain.
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PAYMENTS

SEC. 423. [20 U.S.C. 1226a-1] Payments pursuant to grants
or contracts under any applicable program may be made in install-
ments, and in advance or by way of reimbursement, with necessary
adjustments on account of overpayments or underpayments, as the
Secretary may determine.

Subpart 2—Planning and Evaluation of Federal Education
Activities

RESPONSIBILITY OF STATES TO FURNISH INFORMATION

SEC. 424. [20 U.S.C. 1226b] (a) Each State educational agency
shall submit to the Secretary a report on or before March 15 of
every second year. Each such report shall include—

(1) information with respect to the uses of Federal funds
in such State in the two preceding fiscal years under any appli-
cable program under the jurisdiction of the State educational
agency; and

(2) information with respect to the uses of Federal funds
in such State in the two preceding fiscal years under any Fed-
eral program administered by the State that provided grants
or contracts to a local educational agency in the State.

(b) Each report submitted under subsection (a) shall—

(1) list, with respect to each program for which information
is provided, all grants made to and contracts entered into with
local educational agencies and other public and private agen-
cies and institutions within the State during each fiscal year
concerned,;

(2) analyze the information included in the report by local
educational agency and by program,;

(3) include the total amount of funds available to the State
under each such program for each fiscal year concerned; and

(4) be made readily available by the State to local edu-
cational agencies and institutions within the State and to the
public.

(c) If the Secretary does not receive a report by the date re-
quired under subsection (a), or receives an incomplete report, the
Secretary, not later than 30 days after such report is required to
be submitted, shall take all reasonable measures to obtain the de-
linquent or incomplete information from the State educational
agency.

(d) When the Secretary receives a report required under sub-
section (a), the Secretary shall provide such information to the Na-
tional Center for Education Statistics, and shall make such infor-
mation available, at a reasonable cost, to any individual who re-
quests such information.

(e) The Secretary shall consult with the Speaker and Minority
Leader of the House of Representatives and the Majority and Mi-
nority Leaders of the Senate regarding the costs and feasibility of
making the information described in subsection (a) available as
part of a telecommunications network that is readily accessible to
every member of Congress and other interested parties.
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(f) On or before August 15 of each year in which reports are
submitted under subsection (a), the Secretary shall submit a report
to the Committee on Education and Labor of the House of Rep-
resentatives and the Committee on Labor and Human Resources of
the Senate. Such report shall include—

(1) an analysis of the content and data quality of such re-
ports;
(2) a compilation of statistical data derived from such re-
ports; and
(3) information obtained by the Secretary with respect to—
(A) direct grants made to local educational agencies by
the Federal Government; and
(B) contracts entered into between such agencies and
the Federal Government.

BIENNIAL EVALUATION REPORT

SEC. 425. [20 U.S.C. 1226c] Not later than March 31, 1995,
and every two years after such date, the Secretary shall transmit
to the Committee on Education and Labor of the House of Rep-
resentatives and the Committee on Labor and Human Resources of
the Senate an evaluation report on the effectiveness of applicable
programs in achieving such programs’ legislated intent and pur-
poses during the two preceding fiscal years. Such report shall—

(1) contain program profiles that include legislative cita-
tions, multiyear funding histories, and legislated purposes;

(2) contain recent information on the progress being made
toward the achievement of program objectives, including list-
ings of program performance indicators, data from performance
measurement based on the indicators, and information on the
costs and benefits of the applicable programs being evaluated;

(3) address significant program activities, such as initia-
tives for program improvement, regulations, and program mon-
itoring and evaluation;

(4) list the principal analyses and studies supporting the
major conclusions in such report;

(5) be prepared in concise summary form with necessary
detailed data and appendixes, including available data to indi-
cate the effectiveness of the programs and projects by the race,
sex, disability and age of beneficiaries of such programs and
projects; and

(6) include the results of the program evaluations con-
ducted in accordance with section 8601 of the Elementary and
Secondary Education Act of 1965.

PROHIBITION AGAINST USE OF APPROPRIATED FUNDS FOR BUSING

SEC. 426. [20 U.S.C. 1228] No funds appropriated for the pur-
pose of carrying out any applicable program may be used for the
transportation of students or teachers (or for the purchase of equip-
ment for such transportation) in order to overcome racial imbalance
in any school or school system, or for the transportation of students
or teachers (or for the purchase of equipment for such transpor-
tation) in order to carry out a plan of racial desegregation of any
school or school system, except for funds appropriated pursuant to
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title VII of the Elementary and Secondary Education Act of 1965,
but not including any portion of such funds as are attributable to
children counted under section 7003(d) of such Act or residing on
property described in section 7013(10) of such Act.

EQUITY FOR STUDENTS, TEACHERS, AND OTHER PROGRAM
BENEFICIARIES

SEC. 427. [20 U.S.C. 1228a] (a) The purpose of this section is
to assist the Department in implementing the Department’s mis-
sion to ensure equal access to education and to promote educational
excellence throughout the Nation, by—

(1) ensuring equal opportunities to participate for all eligi-
ble students, teachers, and other program beneficiaries in any
project or activity carried out under an applicable program;
and

(2) promoting the ability of such students, teachers, and
beneficiaries to meet high standards.

(b) The Secretary shall require each applicant for assistance
under an applicable program (other than an individual) to develop
and describe in such applicant’s application the steps such appli-
cant proposes to take to ensure equitable access to, and equitable
participation in, the project or activity to be conducted with such
assistance, by addressing the special needs of students, teachers,
and other program beneficiaries in order to overcome barriers to
equitable participation, including barriers based on gender, race,
color, national origin, disability, and age.

(c) The Secretary may establish criteria and provide technical
assistance for meeting the requirements of this section.

(d) Nothing in this section shall be construed to alter in any
way the rights or responsibilities established under the laws cited
in section 400(d) of this Act.

COORDINATION

SEC. 428. [20 U.S.C. 1228b] The National Assessment Gov-
erning Board, the Advisory Council on Education Statistics, the
National Education Goals Panel, and any other board established
to analyze, address, or approve education content or student per-
formance standards and assessments shall coordinate and interact
with one another in order to ensure that each such entity does not
duplicate activities to assist the States in reforming their edu-
cational systems.

DISCLOSURE REQUIREMENTS

SEC. 429. [20 U.S.C. 1228c] (a) IN GENERAL.—Each edu-
cational organization, prior to enrolling a minor and prior to ac-
cepting funds for the cost of a minor’s participation in an edu-
cational program operated by such organization, shall disclose the
following information in written form to the minor or the minor’s
parent.
(1) METHOD OF SOLICITATION AND SELECTION.—The method
of solicitation and selection of participants in the educational
program, including—
October 24, 2018 As Amended Through P.L. 114-95, Enacted December 10, 2015
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(A) the origin of any mailing list used for such solicita-
tion and selection;

(B) any recruitment through a local school official,
teacher, or school personnel, including any compensation
or other benefit offered to such official, teacher, or per-
sonnel for the recommendation of a minor for participation
in the educational program,;

(C) any open enrollment activity, including the method
of outreach; and

(D) any cooperation with, or sponsorship by, a mem-
bership organization, including a description of the co-
operation or sponsorship and the name of each such orga-
nization.

(2) CosT AND FEES.—Information regarding the cost of the
educational program and information regarding the distribu-
tion of any enrollment fee, including—

(A) the amount paid for, and the percentage of the
total educational program cost of, each feature of the edu-
cational program, including—

(1) food,;
(i1) lodging;
(iii) transportation;
(iv) program staffing;
(v) textbooks, syllabi, or other scholastic edu-
cational program materials;
(vi) speaker fees; and
(vil) administrative expenses, including expenses
related to—
(I) the preparation of nonscholastic edu-
cational program materials;
(IT) the provision of financial assistance;
(ITT) mailing list rental or other recruitment
activity; and
; (IV) administrative salaries and consulting
ees;

(B) the identity of the organization or business pro-
viding each of the features described in clauses (i) through
(vii) of subparagraph (A); and

(C) the nature of any relationship of any board mem-
ber, officer, or employee of the educational organization to
any organization or business described in subparagraph
(B), including the salary or other compensation paid by
such organization or business to such board member, offi-
cer, or employee.

(b) NONDISCRIMINATORY ENROLLMENT AND SERVICE PoLICY.—

(1) IN GENERAL.—Each educational organization shall in-
clude a verifiable statement in all enrollment or recruitment
material that the educational organization does not—

(A) fail or refuse to hire, or discharge, any individual,
or otherwise discriminate against any individual with re-
spect to compensation, terms, conditions, or privileges of
employment; or

(B) exclude any student from participation in an edu-
cational program, discriminate against any student in pro-

October 24, 2018 As Amended Through P.L. 114-95, Enacted December 10, 2015



G:\COMP\EDINGENERAL EDUCATION PROVISIONS ACT.XML

Sec. 429 GENERAL EDUCATION PROVISIONS ACT 8

viding the benefits associated with such program (includ-

ing any scholarship or financial assistance, and use of any

facility), or subject the student to discrimination under
such program, on the basis of race, disability, or residence
in a low-income area.

(2) CONSTRUCTION.—Nothing in this subsection shall be
construed to entitle a student to—

(A) participation in an educational program or any
benefit associated with such program; or

(B) a waiver of any fee charged for such participation
or benefit.

(¢) ENFORCEMENT.—The Secretary shall—

(1)(A) widely disseminate information about the require-
ments of this section to State and local school officials and par-
ents; and

(B) require educational organizations to submit appro-
priate information or assurances regarding such organizations’
compliance with this section; and

(2) take whatever other steps the Secretary determines are
appropriate to enforce this section, including—

(A) promulgating regulations;

(B) establishing a complaint process;

(C) referring complaints to the relevant Federal, State,
or local authorities for appropriate action;

(D) alerting educational agencies, schools, and parents
to the practices of educational organizations that violate
the provisions of this section; and

(E) imposing civil fines (not to exceed $1,000 per viola-
tion) on educational organizations that knowingly violate
this section.

(d) DEFINITIONS.—As used in this section:

(1) D1sABILITY.—The term “disability” has the same mean-
ing given to such term by section 3(2) of the Americans with
Disabilities Act of 1990.

(2) EDUCATIONAL ORGANIZATION.—(A) Except as provided
in subparagraphs (B) and (C), the term “educational organiza-
tion” means any organization or entity that—

(i) provides an educational program for a fee; and

(i1) recruits students through means such as commer-
cial media, direct mailings, school recruitment programs,
school administrators, teachers or staff, or current or
former participants in an educational program offered by
such organization or entity.

(B) The definition in subparagraph (A) shall not include—

(i) a local educational agency, State educational agen-
cy, a State department of education, or an elementary or
secondary school (as defined by the terms “elementary
school” and “secondary school” in section 8101 of the Ele-
mentary and Secondary Education Act of 1965);

(i1) an institution of higher education as defined by
section 101 of the Higher Education Act of 1965; or

(iii) a local organization sponsored by an elementary
or secondary school, a recreational organization, an enter-
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tainment organization, a local sports activity group, or a

social club.

(C) For the purpose of subsection (a) only, such term does
not include an organization or entity that provides an edu-
cational program if such organization or entity—

(i) recruits, for participation in such program, solely
through a local school official; and

(i1) does not offer a local school official, teacher, or
other school personnel compensation (other than com-
pensation for actual expenses incurred in performing chap-
eron activities or for participating in separate, profes-
sionally-staffed teacher training and technical assistance
seminars and workshops related to such program) or any
other benefit for such recruitment.

(3) EDUCATIONAL PROGRAM.—(A) Except as provided in
subparagraph (B), the term “educational program” means a
special honors program, seminar, citizenship experience, gov-
ernment study program, educational vacation, student ex-
change program, or other educational experience or honor—

(i) that is generally directed toward minors or sec-
ondary school students;

(i1) for which a tuition or enrollment fee is charged;

(iii) that is offered away from a student’s regular place
of school attendance;

(iv) that includes not less than one supervised night
away from home; and

(v) that is intended to enhance a student’s regular
course of study.

(B) Such term does not include a recreational program, or
a social or religious activity.

(4) LocAL SCHOOL OFFICIAL.—The term “local school offi-
cial” means the highest administrative official serving a school
district, or such individual’s designee.

(5) MINOR.—The term “minor” means an individual who
has not attained the age of 18 years.

(6) MEMBERSHIP ORGANIZATION.—The term “membership
organization” includes any organization that maintains a mem-
bership list or collects dues or membership fees from its mem-
bers.

(7) RECREATIONAL ORGANIZATION.—The term “recreational
organization” includes any organization or entity that has as
its primary function pleasure, amusement, or sports activities.

(8) RECREATIONAL PROGRAM.—The term “recreational pro-
gram” includes any activity or service that is intended as an
entertainment pastime.
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PART C—GENERAL REQUIREMENTS AND CONDITIONS CONCERNING
THE OPERATION AND ADMINISTRATION OF EDUCATION PROGRAMS;
GENERAL AUTHORITY OF THE SECRETARY

SUBPART 1—GENERAL AUTHORITY

JOINT FUNDING OF PROGRAMS

SEC. 430. [20 U.S.C. 12311 (a)(1) The Secretary is authorized
to enter into arrangements with other Federal agencies to jointly
carry out projects of common interest, to transfer to such agencies
funds appropriated under any applicable program, and to receive
and use funds from such agencies, for projects of common interest.

(2) Funds transferred or received pursuant to paragraph (1)
shall be used only in accordance with the statutes authorizing the
appropriation of such funds, and shall be made available by con-
tract or grant only to recipients eligible to receive such funds under
such statutes.

(3) If the Secretary enters into an agreement under this sub-
section for the administration of a project, the agency admin-
istering the project shall use such agency’s procedures to award
contracts or grants and to administer such awards, unless the par-
ties to the agreement specify the use of procedures of another agen-
cy that is a party to the agreement.

(4) If the Secretary has entered into an agreement authorized
under this subsection and the Secretary and the heads of the other
agencies participating in the agreement determine that joint fund-
ing is necessary to address a special need consistent with the pur-
poses and authorized activities of each program that provides fund-
ing under the joint project, the Secretary and the heads of the
other participating agencies may develop a single set of criteria for
the jointly funded project and require each applicant for such
project to submit a single application for review by the partici-
pating agencies.

(b) The Secretary may develop the criteria for, and require the
submission of, joint applications under two or more applicable pro-
grams under which funds are awarded on a competitive basis, and
may jointly review and approve such applications separately from
other applications under such programs, when the Secretary deter-
mines that such joint awards are necessary to address a special
need consistent with the purposes and authorized activities of each
such program. Any applicant for such a joint award shall meet the
eligibility requirements of each such program.

(c) The Secretary may not construe the provisions of this sec-
tion to take precedence over a limitation on joint funding contained
in an applicable statute.

(d)(1) The Secretary shall provide notice to the Committee on
Education and Labor of the House of Representatives and to the
Committee on Labor and Human Resources of the Senate of each
joint funding agreement made with other Federal agencies not
later than 60 days after the making of such agreements.

(2) Such notice shall include—

(A) a description of the purpose and objectives of the joint

funding arrangement;
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(B) the amounts and sources, by program, of the funds
dedicated to such arrangement; and

(C) the criteria developed to govern the award of contracts
and grants.

COLLECTION AND DISSEMINATION OF INFORMATION

SEC. 431. [20 U.S.C. 1231a] The Secretary shall—

(1) prepare and disseminate to State and local educational
agencies and institutions information concerning applicable
programs, and cooperate with other Federal officials who ad-
minister programs affecting education in disseminating infor-
mation concerning such programs;

(2) inform the public regarding federally supported edu-
cation programs; and

(3) collect data and information on applicable programs for
the purpose of obtaining objective measurements of the effec-
tiveness of such programs in achieving the intended purposes
of such programs.

REVIEW OF APPLICATIONS

SEcC. 432. [20 U.S.C. 1231b-2] (a) In the case of any applicable
program under which financial assistance is provided to (or
through) a State educational agency to be expended in accordance
with a State plan approved by the Secretary, any applicant or re-
cipient aggrieved by the final action of the State educational agen-
cy, and alleging a violation of State or Federal law, rules, regula-
tions, or guidelines governing the applicable program, in (1) dis-
approving or failing to approve its application or program in whole
or part, (2) failing to provide funds in amounts in accord with the
requirements of laws and regulations, (3) ordering, in accordance
with a final State audit resolution determination, the repayment of
misspent or misapplied Federal funds, or (4) terminating further
assistance for an approved program, may within thirty days re-
quest a hearing. Within thirty days after it receives such a request,
the State educational agency shall hold a hearing on the record and
shall review such final action. No later than ten days after the
hearing, the State educational agency shall issue its written ruling,
including reasons therefor. If it determines such final action was
contrary to Federal or State law, or the rules, regulations, and
guidelines governing such applicable program, it shall rescind such
final action.

(b) Any applicant or recipient aggrieved by the failure of a
State educational agency to rescind its final action after a review
under such subsection (a) may appeal such action to the Secretary.
An appeal under this subsection may be taken only if notice of such
appeal is filed with the Secretary within twenty days after the ap-
plicant or recipient has been notified by the State educational
agency of the results of its review under subsection (a). If, on such
appeal, the Secretary determines the final action of the State edu-
cational agency was contrary to Federal law, or the rules, regula-
tions, and guidelines governing the applicable program, he shall
issue an order to the State educational agency prescribing appro-
priate action to be taken by such agency. On such appeal, findings
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of fact of the State educational agency, if supported by substantial
evidence, shall be final. The Secretary may also issue such interim
orders to State educational agencies as he may deem necessary and
appropriate pending appeal or review.

(c) Each State educational agency shall make available at rea-
sonable times and places to each applicant or recipient under a pro-
gram to which this section applies all records of such agency per-
taining to any review or appeal such applicant or recipient is con-
ducting under this section, including records of other applicants.

(d) If any State educational agency fails or refuses to comply
with any provision of this section, or with any order of the Sec-
retary under subsection (b), the Secretary shall forthwith terminate
all assistance to the State educational agency under the applicable
program affected or issue such other orders as the Secretary may
deem appropriate to achieve such compliance.

TECHNICAL ASSISTANCE

SEC. 433. [20 U.S.C. 1231c] (a) For the purpose of carrying out
more effectively Federal education programs, the Commissioner is
authorized, upon request, to provide advice, counsel, and technical
assistance to State educational agencies, institutions of higher edu-
cation, and, with the approval of the appropriate State educational
agency, elementary and secondary schools—

(1) in determining benefits available to them under Fed-
eral law;

(2) in preparing applications for, and meeting require-
ments of applicable programs;

(3) in order to enhance the quality, increase the depth, or
broaden the scope of activities under applicable programs; and

(4) in order to encourage simplification of applications, re-
ports, evaluations, and other administrative procedures.

(b) The Commissioner shall permit local educational agencies
to use organized and systematic approaches in determining cost al-
location, collection, measurement, and reporting under any applica-
ble program, if he determines (1) that the use of such approaches
will not in any manner lessen the effectiveness and impact of such
program in achieving purposes for which it is intended, (2) that the
agency will use such procedures as will insure adequate evaluation
of each of the programs involved, and (3) that such approaches are
consistent with criteria prescribed by the Comptroller General of
the United States for the purposes of audit. For the purpose of this
subsection a cost is allocable to a particular cost objective to the ex-
tent of relative benefits received by such objective.

(¢) In awarding contracts and grants for the development of
curricula or instructional materials, the Commissioner and the Di-
rector of the National Institute of Education shall—

(1) encourage applicants to assure that such curricula or
instructional materials will be developed in a manner condu-
cive to dissemination through continuing consultations with
publishers, personnel of State and local educational agencies,
teachers, administrators, community representatives, and
other individuals experienced in such dissemination;
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(2) permit applicants to include provision for reasonable
consultation fees or planning costs; and

(3) insure that grants to public agencies and nonprofit pri-
vate organizations and contracts with public agencies and pri-
vate organizations for publication and dissemination of cur-
ricula or instructional materials, or both, are awarded competi-
tively to such agencies and organizations which provide assur-
ances that the curricula and instructional materials will reach
the target populations for which they were developed.
(d) The Commissioner’s annual report shall contain a state-

ment of the Commissioner’s activities under this section.

PARENTAL INVOLVEMENT AND DISSEMINATION

SEC. 434. [20 U.S.C. 1231d] In the case of any applicable pro-
gram in which the Secretary determines that parental participation
at the State or local level would increase the effectiveness of the
program in achieving its purposes, the Secretary shall promulgate
regulations with respect to such program setting forth criteria de-
signed to encourage such participation. If the program for which
such determination is made provides for payments to local edu-
cational agencies, applications for such payments shall—

(1) set forth such policies and procedures as will ensure
that programs and projects assisted under the application have
been planned and developed, and will be operated, in consulta-
tion with, and with the involvement of parents of, the children
to be served by such programs and projects;

(2) be submitted with assurance that such parents have
had an opportunity to present their views with respect to the
application; and

(3) set forth policies and procedures for adequate dissemi-
nation of program plans and evaluations to such parents and
the public.

USE OF FUNDS WITHHELD

SEC. 435. [20 U.S.C. 1231e] (a) At any time that the Secretary
makes an allotment or reallotment to any State under any applica-
ble program, the Secretary shall reduce such allotment or reallot-
ment by such amount as the Secretary determines such allotment
or reallotment would have been reduced, had the data on which
such allotment or reallotment is based excluded all data relating to
local educational agencies of the State that, on the date of the Sec-
retary’s action, are ineligible to receive the Federal financial assist-
ance involved because of failure to comply with title VI of the Civil
Rights Act of 1964, title IX of the Education Amendments of 1972,
section 504 of the Rehabilitation Act of 1973, or the Age Discrimi-
nation Act of 1975.

(b) The Secretary may use any funds withheld under sub-
section (a)—

(1) to increase the allotments or reallotments of local edu-
cational agencies within the State that are not described in
subsection (a), or the allotments or reallotment of all States, in
accordance with the Federal law governing the program; or
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(2) for grants to local educational agencies of that State in
accordance with section 405 of the Civil Rights Act of 1964, or
for any other program administered by the Department that is
designed to enhance equity in education or redress discrimina-
tion on the basis of race, color, national origin, sex, age, or dis-
ability.

SUBPART 2—ADMINISTRATION: REQUIREMENTS AND LIMITATIONS

APPLICATIONS

SEC. 436. [20 U.S.C. 1231g] (a) Notwithstanding any other
provision of law, unless expressly in limitation of the provisions of
this section, the Secretary is authorized to provide for the submis-
sion of applications for assistance effective for more than one fiscal
year under any applicable program with whatever amendments to
such applications being required as the Secretary determines es-
sential.

(b) The Secretary shall, insofar as is practicable, establish uni-
form dates during the year for the submission of applications under
all applicable programs and for the approval of such applications.

(¢) The Secretary shall, insofar as is practicable, develop and
require the use of—

(1) a common application for grants to local educational
agencies in applicable programs administered by State edu-
cational agencies in which the funds are distributed to such
local agencies pursuant to some objective formula, and such
application shall be used as the single application for as many
of these programs as is practicable;

(2) a common application for grants to local educational
agencies in applicable programs administered by State edu-
cational agencies in which the funds are distributed to such
local agencies on a competitive or discretionary basis, and such
application shall be used as the single application for as many
of such programs as is practicable; and

(3) a common application for grants to local educational
agencies in applicable programs which are directly adminis-
tered by the Secretary, and such application shall be used as
the single application for as many of these programs as is prac-
ticable.

REGULATIONS

SEC. 437. [20 U.S.C. 1232] (a) For the purpose of this section,
the term “regulation” means any generally applicable rule, regula-
tion, guideline, interpretation, or other requirement that—

(1) is prescribed by the Secretary or the Department; and

(2) has legally binding effect in connection with, or affect-
ing, the provision of financial assistance under any applicable
program.

(b) Regulations shall contain, immediately following each sub-
stantive provision of such regulations, citations to the particular
section or sections of statutory law or other legal authority on
which such provision is based.
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(¢) All regulations shall be uniformly applied and enforced
throughout the 50 States.

(d) The exemption for public property, loans, grants and bene-
fits in section 553(a)(2) of title 5, United States Code, shall apply
only to regulations—

(1) that govern the first grant competition under a new or
substantially revised program authority as determined by the
Secretary; or

(2) where the Secretary determines that the requirements
of this subsection will cause extreme hardship to the intended
beneficiaries of the program affected by such regulations.

(e) Not later than 60 days after the date of enactment of any
Act, or any portion of any Act, affecting the administration of any
applicable program, the Secretary shall submit to the Committee
on Education and Labor of the House of Representatives and the
Committee on Labor and Human Resources of the Senate a sched-
ule in accordance with which the Secretary plans to promulgate
final regulations that the Secretary determines are necessary to
implement such Act or portion of such Act. Such schedule shall pro-
vide that all such final regulations shall be promulgated within 360
days after the date of enactment of such Act or portion of such Act.

(f) Concurrently with the publication of any final regulations,
the Secretary shall transmit a copy of such final regulations to the
Speaker of the House of Representatives and the President pro
tempore of the Senate.

PROHIBITION AGAINST FEDERAL CONTROL OF EDUCATION

SEC. 438. [20 U.S.C. 1232a] No provision of any applicable
program shall be construed to authorize any department, agency,
officer, or employee of the United States to exercise any direction,
supervision, or control over the curriculum, program of instruction,
administration, or personnel of any educational institution, school,
or school system, or over the selection of library resources, text-
books, or other printed or published instructional materials by any
educational institution or school system, or to require the assign-
ment or transportation of students or teachers in order to overcome
racial imbalance.

LABOR STANDARDS

SEC. 439. [20 U.S.C. 1232b] All laborers and mechanics em-
ployed by contractors or subcontractors on all construction and
minor remodeling projects assisted under any applicable program
shall be paid wages at rates not less than those prevailing on simi-
lar construction and minor remodeling in the locality as determined
by the Secretary of Labor in accordance with the Davis-Bacon Act,
as amended (40 U.S.C. 276a—276a-5). The Secretary of Labor
shall have, with respect to the labor standards specified in this sec-
tion, the authority and functions set forth in Reorganization Plan
Numbered 14 of 1950 and section 2 of the Act of June 13, 1934,
as amended (40 U.S.C. 276c¢).

October 24, 2018 As Amended Through P.L. 114-95, Enacted December 10, 2015



G:\COMP\EDINGENERAL EDUCATION PROVISIONS ACT.XML

October 24, 2018

Sec. 440 GENERAL EDUCATION PROVISIONS ACT 16

SUBPART 3—ADMINISTRATION OF EDUCATION PROGRAMS AND
PROJECTS BY STATES AND LOCAL EDUCATIONAL AGENCIES

STATE AGENCY MONITORING AND ENFORCEMENT

SEC. 440. [20 U.S.C. 1232c] (a) In the case of any applicable
program in which Federal funds are made available to local agen-
cies in a State through or under the supervision of a State board
or agency, the Secretary may require the State to submit a plan
for monitoring compliance by local agencies with Federal require-
ments under such program and for enforcement by the State of
such requirements. The Secretary may require such plan to pro-
vide—

(1) for periodic visits by State personnel of programs ad-
ministered by local agencies to determine whether such pro-
grams are being conducted in accordance with such require-
ments;

(2) for periodic audits of expenditures under such pro-
grams by auditors of the State or other auditors not under the
control, direction, or supervision of the local educational agen-
cy; and

(3) that the State investigate and resolve all complaints re-
ceived by the State, or referred to the State by the Secretary
relating to the administration of such programs.

(b) In order to enforce the Federal requirements under any ap-
plicable program the State may—

(1) withhold approval, in whole or in part, of the applica-
tion of a local agency for funds under the program until the
State is satisfied that such requirements will be met; except
that the State shall not finally disapprove such an application
unless the State provides the local agency an opportunity for
a hearing before an impartial hearing officer and such officer
determines that there has been a substantial failure by the
local agency to comply with any of such requirements;

(2) suspend payments to any local agency, in whole or in
part, under the program if the State has reason to believe that
the local agency has failed substantially to comply with any of
such requirements, except that (A) the State shall not suspend
such payments until fifteen days after the State provides the
local agency an opportunity to show cause why such action
should not be taken and (B) no such suspension shall continue
in effect longer than sixty days unless the State within such
period provides the notice for a hearing required under para-
graph (3) of this subsection;

(3) withhold payments, in whole or in part, under any such
program if the State finds, after reasonable notice and oppor-
tunity for a hearing before an impartial hearing officer, that
the local agency has failed substantially to comply with any of
such requirements.

(c) Any withholding of payments under subsection (b)(3) of this
subsection shall continue until the State is satisfied that there is
no longer a failure to comply substantially with any of such re-
quirements.
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SINGLE STATE APPLICATION

SEC. 441. [20 U.S.C. 1232d] (a) In the case of any State which
applies, contracts, or submits a plan for participation in any appli-
cable program in which Federal funds are made available for as-
sistance to local educational agencies through, or under the super-
vision of, the State educational agency of that State, such State
shall submit (subject to the provisions of part D of title IV of the
Elementary and Secondary Education Act of 1965) to the Secretary
a general application containing the assurances set forth in sub-
section (b). Such application may be submitted jointly for all pro-
grams covered by the application, or it may be submitted sepa-
rately for each such program or for groups of programs. Each appli-
cation submitted under this section must be approved by each offi-
cial, agency, board, or other entity within the State which, under
State law, is primarily responsible for supervision of the activities
conducted under each program covered by the application.

(b) An application submitted under subsection (a) shall set
forth assurances, satisfactory to the Secretary—

(1) that each program will be administered in accordance
with all applicable statutes, regulations, program plans, and
applications;

(2) that the control of funds provided under each program
and title to property acquired with program funds will be in a
public agency, or in a nonprofit private agency, institution, or
organization if the statute authorizing the program provides
for grants to such entities, and that the public agency or non-
profit private agency, institution, or organization will admin-
ister such funds and property;

(3) that the State will adopt and use proper methods of ad-
ministering each applicable program, including—

(A) monitoring of agencies, institutions, and organiza-
tions responsible for carrying out each program, and the
enforcement of any obligations imposed on those agencies,
institutions, and organizations under law,

(B) providing technical assistance, where necessary, to
such agencies, institutions, and organizations,

(C) encouraging the adoption of promising or innova-
tive educational techniques by such agencies, institutions,
and organizations,

(D) the dissemination throughout the State of informa-
tio(ril on program requirements and successful practices,
an

(E) the correction of deficiencies in program operations
that are identified through monitoring or evaluation;

(4) that the State will evaluate the effectiveness of covered
programs in meeting their statutory objectives, at such inter-
vals (not less often than once every three years) and in accord-
ance with such procedures as the Secretary may prescribe by
regulation, and that the State will cooperate in carrying out
any evaluation of each program conducted by or for the Sec-
retary or other Federal official,

(5) that the State will use fiscal control and fund account-
ing procedures that will ensure proper disbursement of, and
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accounting for, Federal funds paid to the State under each pro-

gram;

(6) that the State will make reports to the Secretary (in-
cluding reports on the results of evaluations required under
paragraph (4)) as may reasonably be necessary to enable the
Secretary to perform his duties under each program, and that
the State will maintain such records, in accordance with the
requirements of section 443 of this Act, and afford access to the
records as the Secretary may find necessary to carry out his
duties;

(7) that the State will provide reasonable opportunities for
the participation by local agencies, representatives of the class
of individuals affected by each program and other interested
institutions, organizations, and individuals in the planning for
and operation of each program, including the following:

(A) the State will consult with relevant advisory com-
mittees, local agencies, interest groups, and experienced
professionals in the development of program plans re-
quired by statute;

(B) the State will publish each proposed plan, in a
manner that will ensure circulation throughout the State,
at least sixty days prior to the date on which the plan is
submitted to the Secretary or on which the plan becomes
effective, whichever occurs earlier, with an opportunity for
public comments on such plan to be accepted for at least
thirty days;

(C) the State will hold public hearings on the proposed
plans if required by the Secretary by regulation; and

(D) the State will provide an opportunity for interested
agencies, organizations, and individuals to suggest im-
provements in the administration of the program and to
allege that there has been a failure by any entity to com-
ply with applicable statutes and regulations; and
(8) that none of the funds expended under any applicable

program will be used to acquire equipment (including computer

software) in any instance in which such acquisition results in

a direct financial benefit to any organization representing the

interests of the purchasing entity or its employees or any affil-

iate of such an organization.

(c) Each general application submitted under this section shall
remain in effect for the duration of any program it covers. The Sec-
retary shall not require the resubmission or amendment of that ap-
plication unless required by changes in Federal or State law or by
other significant changes in the circumstances affecting an assur-
ance in that application.

SINGLE LOCAL EDUCATIONAL AGENCY APPLICATION

SEC. 442. [20 U.S.C. 1232¢] (a) Each local educational agency
which participates in an applicable program under which Federal
funds are made available to such agency through a State agency
or board shall submit to such agency or board a general application
containing the assurances set forth in subsection (b). That applica-
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tion shall cover the participation by that local educational agency
in all such programs.

(b) The general application submitted by a local educational
agency under subsection (a) shall set forth assurances—

(1) that the local educational agency will administer each
program covered by the application in accordance with all ap-
plicable statutes, regulations, program plans, and applications;

(2) that the control of funds provided to the local edu-
cational agency under each program, and title to property ac-
quired with those funds, will be in a public agency and that
a public agency will administer those funds and property;

(3) that the local educational agency will use fiscal control
and fund accounting procedures that will ensure proper dis-
bursement of, and accounting for, Federal funds paid to that
agency under each program;

(4) that the local educational agency will make reports to
the State agency or board and to the Secretary as may reason-
ably be necessary to enable the State agency or board and the
Secretary to perform their duties and that the local educational
agency will maintain such records, including the records re-
quired under section 443, and provide access to those records,
as the State agency or board or the Secretary deem necessary
to perform their duties;

(5) that the local educational agency will provide reason-
able opportunities for the participation by teachers, parents,
and other interested agencies, organizations, and individuals in
the planning for and operation of each program,;

(6) that any application, evaluation, periodic program plan
or report relating to each program will be made readily avail-
able to parents and other members of the general public;

(7) that in the case of any project involving construction—

(A) the project is not inconsistent with overall State
plans for the construction of school facilities, and

(B) in developing plans for construction, due consider-
ation will be given to excellence of architecture and design
and to compliance with standards prescribed by the Sec-

retary under section 504 of the Rehabilitation Act of 1973

in order to ensure that facilities constructed with the use

of Federal funds are accessible to and usable by individ-
uals with disabilities;

(8) that the local educational agency has adopted effective
procedures for acquiring and disseminating to teachers and ad-
ministrators participating in each program significant informa-
tion from educational research, demonstrations, and similar
projects, and for adopting, where appropriate, promising edu-
cational practices developed through such projects; and

(9) that none of the funds expended under any applicable
program will be used to acquire equipment (including computer
software) in any instance in which such acquisition results in
a direct financial benefit to any organization representing the
interests of the purchasing entity or its employees or any affil-
iate of such an organization.

(c) A general application submitted under this section shall re-
main in effect for the duration of the programs it covers. The State
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agencies or boards administering the programs covered by the ap-
plication shall not require the submission or amendment of such
application unless required by changes in Federal or State law or
by other significant change in the circumstances affecting an assur-
ance in such application.

SUBPART 4—RECORDS; PRIVACY; LIMITATION ON WITHHOLDING
FEDERAL FUNDS

RECORDS

SEC. 443. [20 U.S.C. 1232f] (a) Each recipient of Federal funds
under any applicable program through any grant, subgrant, cooper-
ative agreement, loan, or other arrangement shall keep records
which fully disclose the amount and disposition by the recipient of
those funds, the total cost of the activity for which the funds are
used, the share of that cost provided from other sources, and such
other records as will facilitate an effective financial or pro-
grammatic audit. The recipient shall maintain such records for
three years after the completion of the activity for which the funds
are used.

(b) The Secretary and the Comptroller General of the United
States, or any of their duly authorized representatives, shall have
access, for the purpose of audit examination, to any records main-
tained by a recipient that may be related, or pertinent to, grants,
subgrants, cooperative agreements, loans, or other arrangements to
which reference is made in subsection (a), or which may relate to
the compliance of the recipient with any requirement of an applica-
ble program.

PROTECTION OF THE RIGHTS AND PRIVACY OF PARENTS AND
STUDENTS 2

SEC. 444. [20 U.S.C. 1232g] (a)(1)(A) No funds shall be made
available under any applicable program to any educational agency
or institution which has a policy of denying, or which effectively
prevents, the parents of students who are or have been in attend-
ance at a school of such agency or at such institution, as the case
may be, the right to inspect and review the education records of
their children. If any material or document in the education record
of a student includes information on more than one student, the
parents of one of such students shall have the right to inspect and
review only such part of such material or document as relates to
such student or to be informed of the specific information contained
in such part of such material. Each educational agency or institu-
tion shall establish appropriate procedures for the granting of a re-
quest by parents for access to the education records of their chil-
dren within a reasonable period of time, but in no case more than
forty-five days after the request has been made.

2 Section 513(a) of Public Law 93-380 (88 Stat. 571) provides for an amendment to add a new
section 438 to part C of this Act, which was subsequently redesignated as section 444 by section
212(b)(1) of Public Law 103—-382 (108 Stat. 3913). Section 513(b)(2)(i) of Public Law 98-380 (20
U.S.C. 1221 note) provides: “[t]his section may be cited as the Family Educational Rights and
Privacy Act of 1974’”. This short title technically pertains to section 513 of Public Law 93-380,
however, it probably should have been included as part of section 438 (as added by such Public
Law) to this Act.
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(B) No funds under any applicable program shall be made
available to any State educational agency (whether or not that
agency is an educational agency or institution under this section)
that has a policy of denying, or effectively prevents, the parents of
students the right to inspect and review the education records
maintained by the State educational agency on their children who
are or have been in attendance at any school of an educational
agency or institution that is subject to the provisions of this sec-
tion.

(C) The first sentence of subparagraph (A) shall not operate to
make available to students in institutions of postsecondary edu-
cation the following materials:

(i) financial records of the parents of the student or any in-
formation contained therein;

(i1) confidential letters and statements of recommendation,
which were placed in the education records prior to January 1,
1975, if such letters or statements are not used for purposes
other than those for which they were specifically intended,;

(iii) if the student has signed a waiver of the student’s
right of access under this subsection in accordance with sub-
paragraph (D), confidential recommendations—

(I) respecting admission to any educational agency or
institution,

(II) respecting an application for employment, and

(III) respecting the receipt of an honor or honorary
recognition.

(D) A student or a person applying for admission may waive
his right of access to confidential statements described in clause
(iii) of subparagraph (C), except that such waiver shall apply to rec-
ommendations only if (i) the student is, upon request, notified of
the names of all persons making confidential recommendations and
(i1) such recommendations are used solely for the purpose for which
they were specifically intended. Such waivers may not be required
as a condition for admission to, receipt of financial aid from, or re-
ceipt of any other services or benefits from such agency or institu-
tion.

(2) No funds shall be made available under any applicable pro-
gram to any educational agency or institution unless the parents
of students who are or have been in attendance at a school of such
agency or at such institution are provided an opportunity for a
hearing by such agency or institution, in accordance with regula-
tions of the Secretary, to challenge the content of such student’s
education records, in order to insure that the records are not inac-
curate, misleading, or otherwise in violation of the privacy rights
of students, and to provide an opportunity for the correction or de-
letion of any such inaccurate, misleading, or otherwise inappro-
priate data contained therein and to insert into such records a
written explanation of the parents respecting the content of such
records.

(3) For the purposes of this section the term “educational agen-
¢y or institution” means any public or private agency or institution
which is the recipient of funds under any applicable program.

(4)(A) For the purposes of this section, the term “education
records” means, except as may be provided otherwise in subpara-
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gI‘}flip{ll (B), those records, files, documents, and other materials
which—

(i) contain information directly related to a student; and

(ii) are maintained by an educational agency or institution
or by a person acting for such agency or institution.

(B) The term “education records” does not include—

(i) records of instructional, supervisory, and administrative
personnel and educational personnel ancillary thereto which
are in the sole possession of the maker thereof and which are
not accessible or revealed to any other person except a sub-
stitute;

(ii) records maintained by a law enforcement unit of the
educational agency or institution that were created by that law
enforcement unit for the purpose of law enforcement;

(iii) in the case of persons who are employed by an edu-
cational agency or institution but who are not in attendance at
such agency or institution, records made and maintained in the
normal course of business which relate exclusively to such per-
son in that person’s capacity as an employee and are not avail-
able for use for any other purpose; or

(iv) records on a student who is eighteen years of age or
older, or is attending an institution of postsecondary education,
which are made or maintained by a physician, psychiatrist,
psychologist, or other recognized professional or paraprofes-
sional acting in his professional or paraprofessional capacity,
or assisting in that capacity, and which are made, maintained,
or used only in connection with the provision of treatment to
the student, and are not available to anyone other than per-
sons providing such treatment, except that such records can be
personally reviewed by a physician or other appropriate profes-
sional of the student’s choice.

(5)(A) For the purposes of this section the term “directory infor-
mation” relating to a student includes the following: the student’s
name, address, telephone listing, date and place of birth, major
field of study, participation in officially recognized activities and
sports, weight and height of members of athletic teams, dates of at-
tendance, degrees and awards received, and the most recent pre-
vious educational agency or institution attended by the student.

(B) Any educational agency or institution making public direc-
tory information shall give public notice of the categories of infor-
mation which it has designated as such information with respect
to each student attending the institution or agency and shall allow
a reasonable period of time after such notice has been given for a
parent to inform the institution or agency that any or all of the in-
formation designated should not be released without the parent’s
prior consent.

(6) For the purposes of this section, the term “student” includes
any person with respect to whom an educational agency or institu-
tion maintains education records or personally identifiable informa-
tion, but does not include a person who has not been in attendance
at such agency or institution.

(b)(1) No funds shall be made available under any applicable
program to any educational agency or institution which has a pol-
icy or practice of permitting the release of education records (or
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personally identifiable information contained therein other than di-
rectory information, as defined in paragraph (5) of subsection (a))
of students without the written consent of their parents to any in-
dividual, agency, or organization, other than to the following—

(A) other school officials, including teachers within the
educational institution or local educational agency, who have
been determined by such agency or institution to have legiti-
mate educational interests, including the educational interests
of the child for whom consent would otherwise be required;

(B) officials of other schools or school systems in which the
student seeks or intends to enroll, upon condition that the stu-
dent’s parents be notified of the transfer, receive a copy of the
record if desired, and have an opportunity for a hearing to
challenge the content of the record;

(C)i) authorized representatives of (I) the Comptroller
General of the United States, (II) the Secretary, or (III) State
educational authorities, under the conditions set forth in para-
graph (3), or (ii) authorized representatives of the Attorney
General for law enforcement purposes under the same condi-
tions as apply to the Secretary under paragraph (3);

(D) in connection with a student’s application for, or re-
ceipt of, financial aid,;

(E) State and local officials or authorities to whom such in-
formation is specifically allowed to be reported or disclosed
pursuant to State statute adopted—

(i) before November 19, 1974, if the allowed reporting
or disclosure concerns the juvenile justice system and such
system’s ability to effectively serve the student whose
records are released, or

(i1) after November 19, 1974, if—

(I) the allowed reporting or disclosure concerns
the juvenile justice system and such system’s ability to
effectively serve, prior to adjudication, the student
whose records are released; and

(IT) the officials and authorities to whom such in-
formation is disclosed certify in writing to the edu-
cational agency or institution that the information will
not be disclosed to any other party except as provided
under State law without the prior written consent of
the parent of the student.

(F) organizations conducting studies for, or on behalf of,
educational agencies or institutions for the purpose of devel-
oping, validating, or administering predictive tests, admin-
istering student aid programs, and improving instruction, if
such studies are conducted in such a manner as will not permit
the personal identification of students and their parents by
persons other than representatives of such organizations and
such information will be destroyed when no longer needed for
the purpose for which it is conducted;

(G) accrediting organizations in order to carry out their ac-
crediting functions;

(H) parents of a dependent student of such parents, as de-
fined in section 152 of the Internal Revenue Code of 1986;
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(I) subject to regulations of the Secretary, in connection
with an emergency, appropriate persons if the knowledge of
such information is necessary to protect the health or safety of
the student or other persons;

(J)d) the entity or persons designated in a Federal grand
jury subpoena, in which case the court shall order, for good
cause shown, the educational agency or institution (and any of-
ficer, director, employee, agent, or attorney for such agency or
institution) on which the subpoena is served, to not disclose to
any person the existence or contents of the subpoena or any in-
formation furnished to the grand jury in response to the sub-
poena; and

(i1) the entity or persons designated in any other subpoena
issued for a law enforcement purpose, in which case the court
or other issuing agency may order, for good cause shown, the
educational agency or institution (and any officer, director, em-
ployee, agent, or attorney for such agency or institution) on
which the subpoena is served, to not disclose to any person the
existence or contents of the subpoena or any information fur-
nished in response to the subpoena;

(K)3 the Secretary of Agriculture, or authorized represent-
ative from the Food and Nutrition Service or contractors acting
on behalf of the Food and Nutrition Service, for the purposes
of conducting program monitoring, evaluations, and perform-
ance measurements of State and local educational and other
agencies and institutions receiving funding or providing bene-
fits of 1 or more programs authorized under the Richard B.
Russell National School Lunch Act (42 U.S.C. 1751 et seq.) or
the Child Nutrition Act of 1966 (42 U.S.C. 1771 et seq.) for
which the results will be reported in an aggregate form that
does not identify any individual, on the conditions that—

(i) any data collected under this subparagraph shall be
protected in a manner that will not permit the personal
identification of students and their parents by other than
the authorized representatives of the Secretary; and

(ii) any personally identifiable data shall be destroyed
when the data are no longer needed for program moni-
toring, evaluations, and performance measurements; and
(L) an agency caseworker or other representative of a

State or local child welfare agency, or tribal organization (as
defined in section 4 of the Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 450b)), who has the right to
access a student’s case plan, as defined and determined by the
State or tribal organization, when such agency or organization
is legally responsible, in accordance with State or tribal law,
for the care and protection of the student, provided that the
education records, or the personally identifiable information
contained in such records, of the student will not be disclosed
by such agency or organization, except to an individual or enti-
ty engaged in addressing the student’s education needs and au-
thorized by such agency or organization to receive such disclo-

3 Subparagraph (K) was added at the end of paragraph (1) by section 103(d)(3) of Public Law
111-296. The placement reflects the insertion of such new subparagraph after subparagraph (J)
to reflect the probable intent of Congress.
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sure and such disclosure is consistent with the State or tribal

laws applicable to protecting the confidentiality of a student’s

education records.
Nothing in subparagraph (E) of this paragraph shall prevent a
State from further limiting the number or type of State or local of-
ficials who will continue to have access thereunder.

(2) No funds shall be made available under any applicable pro-
gram to any educational agency or institution which has a policy
or practice of releasing, or providing access to, any personally iden-
tifiable information in education records other than directory infor-
maltion, or as is permitted under paragraph (1) of this subsection,
unless—

(A) there is written consent from the student’s parents
specifying records to be released, the reasons for such release,
and to whom, and with a copy of the records to be released to
the student’s parents and the student if desired by the parents,
or

(B) except as provided in paragraph (1)(J), such informa-
tion is furnished in compliance with judicial order, or pursuant
to any lawfully issued subpoena, upon condition that parents
and the students are notified of all such orders or subpoenas
in advance of the compliance therewith by the educational in-
stitution or agency, except when a parent is a party to a court
proceeding involving child abuse and neglect (as defined in sec-
tion 3 of the Child Abuse Prevention and Treatment Act (42
U.S.C. 5101 note)) or dependency matters, and the order is
issued in the context of that proceeding, additional notice to
the p(zilrent by the educational agency or institution is not re-
quired.

(3) Nothing contained in this section shall preclude authorized
representatives of (A) the Comptroller General of the United
States, (B) the Secretary, or (C) State educational authorities from
having access to student or other records which may be necessary
in connection with the audit and evaluation of Federally-supported
education programs, or in connection with the enforcement of the
Federal legal requirements which relate to such programs: Pro-
vided, That except when collection of personally identifiable infor-
mation is specifically authorized by Federal law, any data collected
by such officials shall be protected in a manner which will not per-
mit the personal identification of students and their parents by
other than those officials, and such personally identifiable data
shall be destroyed when no longer needed for such audit, evalua-
tion, and enforcement of Federal legal requirements.

(4)(A) Each educational agency or institution shall maintain a
record, kept with the education records of each student, which will
indicate all individuals (other than those specified in paragraph (1)
(A) of this subsection), agencies, or organizations which have re-
quested or obtained access to a student’s education records main-
tained by such educational agency or institution, and which will in-
dicate specifically the legitimate interest that each such person,
agency, or organization has in obtaining this information. Such
record of access shall be available only to parents, to the school offi-
cial and his assistants who are responsible for the custody of such
records, and to persons or organizations authorized in, and under
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the conditions of, clauses (A) and (C) of paragraph (1) as a means
of auditing the operation of the system.

(B) With respect to this subsection, personal information shall
only be transferred to a third party on the condition that such
party will not permit any other party to have access to such infor-
mation without the written consent of the parents of the student.
If a third party outside the educational agency or institution per-
mits access to information in violation of paragraph (2)(A), or fails
to destroy information in violation of paragraph (1)(F), the edu-
cational agency or institution shall be prohibited from permitting
access to information from education records to that third party for
a period of not less than five years.

(5) Nothing in this section shall be construed to prohibit State
and local educational officials from having access to student or
other records which may be necessary in connection with the audit
and evaluation of any federally or State supported education pro-
gram or in connection with the enforcement of the Federal legal re-
quirements which relate to any such program, subject to the condi-
tions specified in the proviso in paragraph (3).

(6)(A) Nothing in this section shall be construed to prohibit an
institution of postsecondary education from disclosing, to an alleged
victim of any crime of violence (as that term is defined in section
16 of title 18, United States Code), or a nonforcible sex offense, the
final results of any disciplinary proceeding conducted by such insti-
tution against the alleged perpetrator of such crime or offense with
respect to such crime or offense.

(B) Nothing in this section shall be construed to prohibit an in-
stitution of postsecondary education from disclosing the final re-
sults of any disciplinary proceeding conducted by such institution
against a student who is an alleged perpetrator of any crime of vio-
lence (as that term is defined in section 16 of title 18, United
States Code), or a nonforcible sex offense, if the institution deter-
mines as a result of that disciplinary proceeding that the student
committed a violation of the institution’s rules or policies with re-
spect to such crime or offense.

(C) For the purpose of this paragraph, the final results of any
disciplinary proceeding—

(i) shall include only the name of the student, the violation
committed, and any sanction imposed by the institution on
that student; and

(i1) may include the name of any other student, such as a
victim or witness, only with the written consent of that other
student.

(7)(A) Nothing in this section may be construed to prohibit an
educational institution from disclosing information provided to the
institution under section 170101 of the Violent Crime Control and
Law Enforcement Act of 1994 (42 U.S.C. 14071) concerning reg-
istered sex offenders who are required to register under such sec-
tion.

(B) The Secretary shall take appropriate steps to notify edu-
cational institutions that disclosure of information described in
subparagraph (A) is permitted.

(c) Not later than 240 days after the date of enactment of the
Improving America’s Schools Act of 1994, the Secretary shall adopt
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appropriate regulations or procedures, or identify existing regula-
tions or procedures, which protect the rights of privacy of students
and their families in connection with any surveys or data-gathering
activities conducted, assisted, or authorized by the Secretary or an
administrative head of an education agency. Regulations estab-
lished under this subsection shall include provisions controlling the
use, dissemination, and protection of such data. No survey or data-
gathering activities shall be conducted by the Secretary, or an ad-
ministrative head of an education agency under an applicable pro-
gram, unless such activities are authorized by law.

(d) For the purposes of this section, whenever a student has at-
tained eighteen years of age, or is attending an institution of post-
secondary education, the permission or consent required of and the
rights accorded to the parents of the student shall thereafter only
be required of and accorded to the student.

(e) No funds shall be made available under any applicable pro-
gram to any educational agency or institution unless such agency
or institution effectively informs the parents of students, or the stu-
dents, if they are eighteen years of age or older, or are attending
an institution of postsecondary education, of the rights accorded
them by this section.

(f) The Secretary shall take appropriate actions to enforce this
section and to deal with violations of this section, in accordance
with this Act, except that action to terminate assistance may be
taken only if the Secretary finds there has been a failure to comply
with this section, and he has determined that compliance cannot be
secured by voluntary means.

(g) The Secretary shall establish or designate an office and re-
view board within the Department for the purpose of investigating,
processing, reviewing, and adjudicating violations of this section
and complaints which may be filed concerning alleged violations of
this section. Except for the conduct of hearings, none of the func-
tions of the Secretary under this section shall be carried out in any
of the regional offices of such Department.

(h) Nothing in this section shall prohibit an educational agency
or institution from—

(1) including appropriate information in the education
record of any student concerning disciplinary action taken
against such student for conduct that posed a significant risk
to the safety or well-being of that student, other students, or
other members of the school community; or

(2) disclosing such information to teachers and school offi-
cials, including teachers and school officials in other schools,
who have legitimate educational interests in the behavior of
the student.

(i) DRUG AND ALCOHOL VIOLATION DISCLOSURES.—

(1) IN GENERAL.—Nothing in this Act or the Higher Edu-
cation Act of 1965 shall be construed to prohibit an institution
of higher education from disclosing, to a parent or legal guard-
ian of a student, information regarding any violation of any
Federal, State, or local law, or of any rule or policy of the insti-
tution, governing the use or possession of alcohol or a con-
trolled substance, regardless of whether that information is
contained in the student’s education records, if—
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(A) the student is under the age of 21; and

(B) the institution determines that the student has
committed a disciplinary violation with respect to such use
or possession.

(2) STATE LAW REGARDING DISCLOSURE.—Nothing in para-
graph (1) shall be construed to supersede any provision of
State law that prohibits an institution of higher education from
making the disclosure described in subsection (a).

(j) INVESTIGATION AND PROSECUTION OF TERRORISM.—

(1) IN GENERAL.—Notwithstanding subsections (a) through
(i) or any provision of State law, the Attorney General (or any
Federal officer or employee, in a position not lower than an As-
sistant Attorney General, designated by the Attorney General)
may submit a written application to a court of competent juris-
diction for an ex parte order requiring an educational agency
or institution to permit the Attorney General (or his designee)
to—

(A) collect education records in the possession of the
educational agency or institution that are relevant to an
authorized investigation or prosecution of an offense listed
in section 2332b(g)(5)(B) of title 18 United States Code, or
an act of domestic or international terrorism as defined in
section 2331 of that title; and

(B) for official purposes related to the investigation or
prosecution of an offense described in paragraph (1)(A), re-
tain, disseminate, and use (including as evidence at trial
or in other administrative or judicial proceedings) such
records, consistent with such guidelines as the Attorney
General, after consultation with the Secretary, shall issue
to protect confidentiality.

(2) APPLICATION AND APPROVAL.—

(A) IN GENERAL.—An application under paragraph (1)
shall certify that there are specific and articulable facts
giving reason to believe that the education records are
likely to contain information described in paragraph (1)(A).

(B) The court shall issue an order described in para-
graph (1) if the court finds that the application for the
order includes the certification described in subparagraph
(A).

(3) PROTECTION OF EDUCATIONAL AGENCY OR INSTITU-
TION.—An educational agency or institution that, in good faith,
produces education records in accordance with an order issued
under this subsection shall not be liable to any person for that
production.

(4) RECORD-KEEPING.—Subsection (b)(4) does not apply to
education records subject to a court order under this sub-
section.

PROTECTION OF PUPIL RIGHTS

SEC. 445. [20 U.S.C. 1232h] (a) All instructional materials, in-
cluding teacher’s manuals, films, tapes, or other supplementary
material which will be used in connection with any survey, anal-
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ysis, or evaluation as part of any applicable program shall be avail-
able for inspection by the parents or guardians of the children.

(b) No student shall be required, as part of any applicable pro-
gram, to submit to a survey, analysis, or evaluation that reveals in-

formation concerning—

(1) political affiliations or beliefs of the student or the stu-

dent’s parent;

(2) mental or psychological problems of the student or the

student’s family;
(3) sex behavior or attitudes;

(4) illegal, anti-social, self-incriminating, or demeaning be-

havior;

(5) critical appraisals of other individuals with whom re-

spondents have close family relationships;

(6) legally recognized privileged or analogous relationships,

such as those of lawyers, physicians, and ministers;

(7) religious practices, affiliations, or beliefs of the student

or student’s parent; or

(8) income (other than that required by law to determine
eligibility for participation in a program or for receiving finan-

cial assistance under such program),

without the prior consent of the student (if the student is an adult
or emancipated minor), or in the case of an unemancipated minor,

without the prior written consent of the parent.

(c) DEVELOPMENT OF LOCAL POLICIES CONCERNING STUDENT
PRIVACY, PARENTAL ACCESS TO INFORMATION, AND ADMINISTRATION

OF CERTAIN PHYSICAL EXAMINATIONS TO MINORS.—

(1) DEVELOPMENT AND ADOPTION OF LOCAL POLICIES.—Ex-
cept as provided in subsections (a) and (b), a local educational
agency that receives funds under any applicable program shall
develop and adopt policies, in consultation with parents, re-

garding the following:

October 24, 2018

(A)i) The right of a parent of a student to inspect,

upon the request of the parent, a survey created by a third
party before the survey is administered or distributed by
a school to a student; and

(ii) any applicable procedures for granting a request by

a parent for reasonable access to such survey within a rea-
sonable period of time after the request is received.

(B) Arrangements to protect student privacy that are

provided by the agency in the event of the administration
or distribution of a survey to a student containing one or
more of the following items (including the right of a parent
of a student to inspect, upon the request of the parent, any
survey containing one or more of such items):

(i) Political affiliations or beliefs of the student or
the student’s parent.
(il)) Mental or psychological problems of the stu-
dent or the student’s family.
(iii) Sex behavior or attitudes.
(iv) Illegal, anti-social, self-incriminating, or de-
meaning behavior.
(v) Critical appraisals of other individuals with
whom respondents have close family relationships.
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(vi) Legally recognized privileged or analogous re-
lationships, such as those of lawyers, physicians, and
ministers.

(vii) Religious practices, affiliations, or beliefs of
the student or the student’s parent.

(viii) Income (other than that required by law to
determine eligibility for participation in a program or
for receiving financial assistance under such program).
(C)i) The right of a parent of a student to inspect,

upon the request of the parent, any instructional material
us«(eid as part of the educational curriculum for the student;
an

(i) any applicable procedures for granting a request by
a parent for reasonable access to instructional material
within a reasonable period of time after the request is re-
ceived.

(D) The administration of physical examinations or
screenings that the school or agency may administer to a
student.

(E) The collection, disclosure, or use of personal infor-
mation collected from students for the purpose of mar-
keting or for selling that information (or otherwise pro-
viding that information to others for that purpose), includ-
ing arrangements to protect student privacy that are pro-
vided by the agency in the event of such collection, disclo-
sure, or use.

(F)@) The right of a parent of a student to inspect,
upon the request of the parent, any instrument used in the
collection of personal information under subparagraph (E)
before the instrument is administered or distributed to a
student; and

(i) any applicable procedures for granting a request by
a parent for reasonable access to such instrument within
a reasonable period of time after the request is received.
(2) PARENTAL NOTIFICATION.—

(A) NOTIFICATION OF POLICIES.—The policies developed
by a local educational agency under paragraph (1) shall
provide for reasonable notice of the adoption or continued
use of such policies directly to the parents of students en-
rolled in schools served by that agency. At a minimum, the
agency shall—

(i) provide such notice at least annually, at the be-
ginning of the school year, and within a reasonable pe-
riod of time after any substantive change in such poli-
cies; and

(ii) offer an opportunity for the parent (and for
purposes of an activity described in subparagraph
(C)1), in the case of a student of an appropriate age,
the student) to opt the student out of participation in
an activity described in subparagraph (C).

(B) NOTIFICATION OF SPECIFIC EVENTS.—The local edu-
cational agency shall directly notify the parent of a stu-
dent, at least annually at the beginning of the school year,
of the specific or approximate dates during the school year
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when activities described in subparagraph (C) are sched-

uled, or expected to be scheduled.

(C) ACTIVITIES REQUIRING NOTIFICATION.—The fol-
lowing activities require notification under this paragraph:

(1) Activities involving the collection, disclosure, or
use of personal information collected from students for
the purpose of marketing or for selling that informa-
tion (or otherwise providing that information to others
for that purpose).

(ii) The administration of any survey containing
one or more items described in clauses (i) through
(viii) of paragraph (1)(B).

(iii) Any nonemergency, invasive physical exam-
ination or screening that is—

(I) required as a condition of attendance;

(IT) administered by the school and scheduled
by the school in advance; and

(ITT) not necessary to protect the immediate
health and safety of the student, or of other stu-
dents.

(3) EXISTING POLICIES.—A local educational agency need
not develop and adopt new policies if the State educational
agency or local educational agency has in place, on the date of
enactment of the No Child Left Behind Act of 2001, policies
covering the requirements of paragraph (1). The agency shall
provide reasonable notice of such existing policies to parents
and guardians of students, in accordance with paragraph (2).

(4) EXCEPTIONS.—

(A) EDUCATIONAL PRODUCTS OR SERVICES.—Paragraph

(1)(E) does not apply to the collection, disclosure, or use of

personal information collected from students for the exclu-

sive purpose of developing, evaluating, or providing edu-
cational products or services for, or to, students or edu-
cational institutions, such as the following:

(i) College or other postsecondary education re-
cruitment, or military recruitment.

(i1)) Book clubs, magazines, and programs pro-
viding access to low-cost literary products.

(11i) Curriculum and instructional materials used
by elementary schools and secondary schools.

(iv) Tests and assessments used by elementary
schools and secondary schools to provide cognitive,
evaluative, diagnostic, clinical, aptitude, or achieve-
ment information about students (or to generate other
statistically useful data for the purpose of securing
such tests and assessments) and the subsequent anal-
ysis and public release of the aggregate data from
such tests and assessments.

(v) The sale by students of products or services to
raise funds for school-related or education-related ac-
tivities.

(vi) Student recognition programs.

(B) STATE LAW EXCEPTION.—The provisions of this sub-

section—
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(1) shall not be construed to preempt applicable
provisions of State law that require parental notifica-
tion; and

(i1) do not apply to any physical examination or
screening that is permitted or required by an applica-
ble State law, including physical examinations or
screenings that are permitted without parental notifi-
cation.

(5) GENERAL PROVISIONS.—

(A) RULES OF CONSTRUCTION.—

(1) This section does not supersede section 444.

(i1) Paragraph (1)(D) does not apply to a survey
administered to a student in accordance with the Indi-
viduals with Disabilities Education Act (20 U.S.C.
1400 et seq.).

(B) STUDENT RIGHTS.—The rights provided to parents
under this section transfer to the student when the stu-
dent turns 18 years old, or is an emancipated minor (under
an applicable State law) at any age.

(C) INFORMATION ACTIVITIES.—The Secretary shall an-
nually inform each State educational agency and each local
educational agency of the educational agency’s obligations
under this section and section 444.

(D) FUNDING.—A State educational agency or local
educational agency may use funds provided under part A
of title IV of the Elementary and Secondary Education Act
of 1965 to enhance parental involvement in areas affecting
the in-school privacy of students.

(6) DEFINITIONS.—As used in this subsection:

(A) INSTRUCTIONAL MATERIAL.—The term “instruc-
tional material” means instructional content that is pro-
vided to a student, regardless of its format, including
printed or representational materials, audio-visual mate-
rials, and materials in electronic or digital formats (such
as materials accessible through the Internet). The term
does not include academic tests or academic assessments.

(B) INVASIVE PHYSICAL EXAMINATION.—The term
“invasive physical examination” means any medical exam-
ination that involves the exposure of private body parts, or
any act during such examination that includes incision, in-
sertion, or injection into the body, but does not include a
hearing, vision, or scoliosis screening.

(C) LOCAL EDUCATIONAL AGENCY.—The term “local
educational agency” means an elementary school, sec-
ondary school, school district, or local board of education
that is the recipient of funds under an applicable program,
but does not include a postsecondary institution.

(D) PARENT.—The term “parent” includes a legal
guardian or other person standing in loco parentis (such as
a grandparent or stepparent with whom the child lives, or
a person who is legally responsible for the welfare of the
child).
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(E) PERSONAL INFORMATION.—The term “personal in-
formation” means individually identifiable information in-
cluding—

(1) a student or parent’s first and last name;

(i1) a home or other physical address (including
street name and the name of the city or town);

(iii) a telephone number; or

(iv) a Social Security identification number.

(F) STUDENT.—The term “student” means any elemen-
tary school or secondary school student.

(G) SURVEY.—The term “survey” includes an evalua-
tion.

(d) Educational agencies and institutions shall give parents
and students effective notice of their rights under this section.

(e) ENFORCEMENT.—The Secretary shall take such action as
the Secretary determines appropriate to enforce this section, except
that action to terminate assistance provided under an applicable
program shall be taken only if the Secretary determines that—

(1) there has been a failure to comply with such section;
and

(2) compliance with such section cannot be secured by vol-
untary means.

(f) OrFiCcE AND REVIEW BOARD.—The Secretary shall establish
or designate an office and review board within the Department of
Education to investigate, process, review, and adjudicate violations
of the rights established under this section.

LIMITATION ON WITHHOLDING OF FEDERAL FUNDS

SEC. 446. [20 U.S.C. 1232i] (a) Except as provided in section
444(b)(1)(D) of this Act, the refusal of a State or local educational
agency or institution of higher education, community college,
school, agency offering a preschool program, or other educational
institution to provide personally identifiable data on students or
their families, as a part of any applicable program, to any Federal
office, agency, department, or other third party, on the grounds
that it constitutes a violation of the right to privacy and confiden-
tiality of students or their parents, shall not constitute sufficient
grounds for the suspension or termination of Federal assistance.
Such a refusal shall also not constitute sufficient grounds for a de-
nial of, a refusal to consider, or a delay in the consideration of,
funding for such a recipient in succeeding fiscal years. In the case
of any dispute arising under this section, reasonable notice and op-
portunity for a hearing shall be afforded the applicant.

(b) The extension of Federal financial assistance to a local edu-
cational agency may not be limited, deferred, or terminated by the
Secretary on the ground of noncompliance with title VI of the Civil
Rights Act of 1964 or any other nondiscrimination provision of Fed-
eral law unless such agency is accorded the right of due process of
law, which shall include—

(1) at least 30 days prior written notice of deferral to the
agency, setting forth the particular program or programs which

the Secretary finds to be operated in noncompliance with a

specific provision of Federal law;
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(2) the opportunity for a hearing on the record before a
duly appointed administrative law judge within a 60-day pe-
riod (unless such period is extended by mutual consent of the
Secretary and such agency) from the commencement of any de-
ferral,

(3) the conclusion of such hearing and the rendering of a
decision on the merits by the administrative law judge within
a period not to exceed 90 days from the commencement of such
hearing, unless the judge finds by a decision that such hearing
cannot be concluded or such decision cannot be rendered with-
in such period, in which case such judge may extend such pe-
riod for not to exceed 60 additional days;

(4) the limitation of any deferral of Federal financial as-
sistance which may be imposed by the Secretary to a period
not to exceed 15 days after the rendering of such decision un-
less there has been an express finding on such record that such
agency has failed to comply with any such nondiscrimination
provision of Federal law; and

(5) procedures, which shall be established by the Sec-
retary, to ensure the availability of sufficient funds, without re-
gard to any fiscal year limitations, to comply with the decision
of such judge.

(c¢) It shall be unlawful for the Secretary to defer or limit any
Federal financial assistance on the basis of any failure to comply
with the imposition of quotas (or any other numerical requirements
which have the effect of imposing quotas) on the student admission
practices of an institution of higher education or community college
receiving Federal financial assistance.

SEC. 447. [20 U.S.C. 1232j] PROHIBITION ON FEDERALLY SPONSORED
TESTING.

(a) GENERAL PROHIBITION.—Notwithstanding any other provi-
sion of Federal law and except as provided in subsection (b), no
funds provided to the Department of Education or to an applicable
program, may be used to pilot test, field test, implement, admin-
ister or distribute in any way any federally sponsored national test
in reading, mathematics, or any other subject that is not specifi-
cally and explicitly provided for in authorizing legislation enacted
into law.

(b) EXCEPTIONS.—Subsection (a) shall not apply to the Third
International Mathematics and Science Study or other inter-
national comparative assessments developed under the authority of
section 153(a)(6) of the Education Sciences Reform Act of 2002 and
administered to only a representative sample of pupils in the
United States and in foreign nations.

PART D—ENFORCEMENT 4

SEC. 451. [20 U.S.C. 1234)1 OFFICE OF ADMINISTRATIVE LAW JUDGES.

(a) The Secretary shall establish in the Department of Edu-
cation an Office of Administrative Law Judges (hereinafter in this
part referred to as the “Office”) which shall conduct—

4P.L. 100-297 amended Part E to read as follows. Section 212(b)(2) of P.L. 103-382 redesig-
nated part E as part D.

October 24, 2018 As Amended Through P.L. 114-95, Enacted December 10, 2015



G:\COMP\EDINGENERAL EDUCATION PROVISIONS ACT.XML

35 GENERAL EDUCATION PROVISIONS ACT Sec. 451

(1) recovery of funds hearings pursuant to section 452 of
this Act,
(2) withholding hearings pursuant to section 455 of this

Act,

(3) cease and desist hearings pursuant to section 456 of
this Act, and
(4) other proceedings designated by the Secretary.

(b) The administrative law judges (hereinafter “judges”) of the
Office shall be appointed by the Secretary in accordance with sec-
tion 3105 of title 5, United States Code.

(c) The judges shall be officers or employees of the Department.
The judges shall meet the requirements imposed for administrative
law judges pursuant to section 3105 of title 5, United States Code.
In choosing among equally qualified candidates for such positions
the Secretary shall give favorable consideration to the candidates’
experience in State or local educational agencies and their knowl-
edge of the workings of Federal education programs in such agen-
cies. The Secretary shall designate one of the judges of the Office
to be the chief judge.

(d) For the purposes of conducting hearings described in sub-
section (a), the chief judge shall assign a judge to each case or class
of cases. A judge shall be disqualified in any case in which the
judge has a substantial interest, has been of counsel, is or has been
a material witness, or is so related to or connected with any party
or the party’s attorney as to make it improper for the judge to be
assigned to the case.

(e) The judge shall review and may require that evidence be
taken on the sufficiency of the preliminary departmental deter-
mination as set forth in section 452.

(f)(1) The proceedings of the Office shall be conducted accord-
ing to such rules as the Secretary shall prescribe by regulation in
conformance with the rules relating to hearings in title 5, United
States Code, sections 554, 556, and 557.

(2) The provisions of title 5, United States Code, section 504,
relating to costs and fees of parties, shall apply to the proceedings
before the Department.

(g)(1) In order to secure a fair, expeditious, and economical res-
olution of cases and where the judge determines that the discov-
ered information is likely to elicit relevant information with respect
to an issue in the case, is not sought primarily for the purposes of
delay or harassment, and would serve the ends of justice, the judge
may order a party to—

(A) produce relevant documents;

(B) answer written interrogatories that inquire into rel-

evant matters; and

(C) have depositions taken.
The judge shall set a time limit of 90 days on the discovery period.
The judge may extend this period for good cause shown. At the re-
quest of any party, the judge may establish a specific schedule for
the conduct of discovery.

(2) In order to carry out the provisions of subsections (f)(1) and
(g)(1), the judge is authorized to issue subpoenas and apply to the
appropriate court of the United States for enforcement of a sub-
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poena. The court may enforce the subpoena as if it pertained to a
proceeding before that court.

(h) The Secretary shall establish a process for the voluntary
mediation of disputes pending before the Office. The mediator shall
be agreed to by all parties involved in mediation and shall be inde-
pendent of the parties to the dispute. In the mediation of disputes
the Secretary shall consider mitigating circumstances and propor-
tion of harm pursuant to section 453. In accordance with rule 408
of the Federal Rules of Evidence, evidence of conduct or statements
made in compromise negotiations shall not be admissible in pro-
ceedings before the Office. Mediation shall be limited to 120 days,
except that the mediator may grant extensions of such period.

(i) The Secretary shall employ, assign, or transfer sufficient
professional personnel, including judges of the Office, to ensure
that all matters brought before the Office may be dealt with in a
timely manner.

SEC. 452. [20 U.S.C. 1234a] RECOVERY OF FUNDS.

(a)(1) Whenever the Secretary determines that a recipient of a
grant or cooperative agreement under an applicable program must
return funds because the recipient has made an expenditure of
funds that is not allowable under that grant or cooperative agree-
ment, or has otherwise failed to discharge its obligation to account
properly for funds under the grant or cooperative agreement, the
Secretary shall give the recipient written notice of a preliminary
departmental decision and notify the recipient of its right to have
1(:ihat decision reviewed by the Office and of its right to request me-

iation.

(2) In a preliminary departmental decision, the Secretary shall
have the burden of establishing a prima facie case for the recovery
of funds, including an analysis reflecting the value of the program
services actually obtained in a determination of harm to the Fed-
eral interest. The facts to serve as the basis of the preliminary de-
partmental decision may come from an audit report, an investiga-
tive report, a monitoring report, or other evidence. The amount of
funds to be recovered shall be determined on the basis of section
453.

(3) For the purpose of paragraph (2), failure by a recipient to
maintain records required by law, or to allow the Secretary access
to such records, shall constitute a prima facie case.

(b)(1) A recipient that has received written notice of a prelimi-
nary departmental decision and that desires to have such decision
reviewed by the Office shall submit to the Office an application for
review not later than 60 days after receipt of notice of the prelimi-
nary departmental decision. The application shall be in the form
and contain the information specified by the Office. As expedi-
tiously as possible, the Office shall return to the Secretary for such
action as the Secretary considers appropriate any preliminary de-
partmental decision which the Office determines does not meet the
requirements of subsection (a)(2).

(2) In cases where the preliminary departmental decision re-
quests a recovery of funds from a State recipient, that State recipi-
ent may not recover funds from an affected local educational agen-
cy unless that State recipient has—
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(A) transmitted a copy of the preliminary departmental de-
cision to any affected subrecipient within 10 days of the date
that the State recipient in a State administered program re-
ceived such written notice; and

(B) consulted with each affected subrecipient to determine
whether the State recipient should submit an application for
review under paragraph (1).

(3) In any proceeding before the Office under this section, the
burden shall be upon the recipient to demonstrate that it should
not be required to return the amount of funds for which recovery
is sought in the preliminary departmental decision under sub-
section (a).

(c) A hearing shall be set 90 days after receipt of a request for
review of a preliminary departmental decision by the Office, except
that such 90-day requirement may be waived at the discretion of
the judge for good cause.

(d)(1) Upon review of a decision of the Office by the Secretary,
the findings of fact by the Office, if supported by substantial evi-
dence, shall be conclusive. However, the Secretary, for good cause
shown, may remand the case to the Office to take further evidence,
and the Office may thereupon make new or modified findings of
fact and may modify its previous action. Such new or modified find-
ings of fact shall likewise be conclusive if supported by substantial
evidence.

(2) During the conduct of such review, there shall not be any
ex parte contact between the Secretary and individuals rep-
resenting the Department or the recipient.

(e) Parties to the proceeding shall have 30 days to file a peti-
tion for review of a decision of the administrative law judges with
the Office of the Secretary.

(f)(1) If a recipient submits a timely application for review of
a preliminary departmental decision, the Secretary shall take no
collection action until the decision of the Office upholding the pre-
liminary Department decision in whole or in part becomes final
agency action under subsection (g).

(2) If a recipient files a timely petition for judicial review under
section 458, the Secretary shall take no collection action until judi-
cial review is completed.

(3) The filing of an application for review under paragraph (1)
or a petition for judicial review under paragraph (2) shall not affect
the authority of the Secretary to take any other adverse action
under this part against the recipient.

(g) A decision of the Office regarding the review of a prelimi-
nary departmental decision shall become final agency action 60
days after the recipient receives written notice of the decision un-
less the Secretary either—

(1) modifies or sets aside the decision, in whole or in part,
in which case the decision of the Secretary shall become final
agency action when the recipient receives written notice of the
Secretary’s action, or

(2) remands the decision to the Office.

(h) The Secretary shall publish decisions that have become
final agency action under subsection (g) in the Federal Register or
in another appropriate publication within 60 days.
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(i) The amount of a preliminary departmental decision under
subsection (a) for which review has not been requested in accord-
ance with subsection (b), and the amount sustained by a decision
of the Office or the Secretary which becomes final agency action
under subsection (g), may be collected by the Secretary in accord-
ance with chapter 37 of title 31, United States Code.

(j)(1) Notwithstanding any other provision of law, the Secretary
may, subject to the notice requirements of paragraph (2), com-
promise any preliminary departmental decision under this section
which does not exceed the amount agreed to be returned by more
than $200,000, if the Secretary determines that (A) the collection
of any or all or the amount thereof would not be practical or in the
public interest, and (B) the practice which resulted in the prelimi-
nary departmental decision has been corrected and will not recur.

(2) Not less than 45 days prior to the exercise of the authority
to compromise a preliminary departmental decision pursuant to
paragraph (1), the Secretary shall publish in the Federal Register
a notice of intention to do so. The notice shall provide interested
persons an opportunity to comment on any proposed action under
this subsection through the submission of written data, views, or
arguments.

(k) No recipient under an applicable program shall be liable to
return funds which were expended in a manner not authorized by
law more than 5 years before the recipient received written notice
of a preliminary departmental decision.

(1) No interest shall be charged arising from a claim during the
administrative review of the preliminary departmental decision.

SEC. 453. [20 U.S.C. 1234b] MEASURE OF RECOVERY.

(a)(1) A recipient determined to have made an unallowable ex-
penditure, or to have otherwise failed to discharge its responsibility
to account properly for funds, shall be required to return funds in
an amount that is proportionate to the extent of the harm its viola-
tion caused to an identifiable Federal interest associated with the
program under which the recipient received the award. Such
amount shall be reduced in whole or in part by an amount that is
proportionate to the extent the mitigating circumstances caused
the violation.

(2) For the purpose of paragraph (1), an identifiable Federal in-
terest includes, but is not limited to, serving only eligible bene-
ficiaries; providing only authorized services or benefits; complying
with expenditure requirements and conditions (such as set-aside,
excess cost, maintenance of effort, comparability, supplement-not-
supplant, and matching requirements); preserving the integrity of
planning, application, recordkeeping, and reporting requirements;
and maintaining accountability for the use of funds.

(b)(1) When a State or local educational agency is determined
to have made an unallowable expenditure, or to have otherwise
failed to discharge its responsibility to account properly for funds,
and mitigating circumstances exist, as described in paragraph (2),
the judge shall reduce such amount by an amount that is propor-
tionate to the extent the mitigating circumstances caused the viola-
tion. Furthermore, the judge is authorized to determine that no re-
covery is justified when mitigating circumstances warrant. The
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burden of demonstrating the existence of mitigating circumstances
shall be upon the State or local educational agency.

(2) For the purpose of paragraph (1), mitigating circumstances
exist only when it would be unjust to compel the recovery of funds
because the State or local educational agency—

(A) actually and reasonably relied upon erroneous written
guidance provided by the Department;

(B) made an expenditure or engaged in a practice after—

(i) the State or local educational agency submitted to
the Secretary, in good faith, a written request for guidance
with respect to the expenditure or practice at issue, and

(i1) a Department official did not respond within 90
days of receipt by the Department of such request; or

(C) actually and reasonably relied upon a judicial decree
issued to the recipient.

(3) A written request for guidance as described in paragraph
(2) sent by certified mail (return receipt requested) shall be conclu-
sive proof of receipt by the Department.

(4) If the Secretary responds to a written request for guidance
described in paragraph (2)(B) more than 90 days after its receipt,
the State or local educational agency that submitted the request
shall comply with the guidance received at the earliest practicable
time.

(5) In order to demonstrate the existence of the mitigating cir-
cumstances described in paragraph (2)(B), the State or local edu-
cational agency shall demonstrate that—

(A) the written request for guidance accurately described
the proposed expenditure or practice and included the facts
necessary for a determination of its legality; and

(B) the written request for guidance contained a certifi-
cation by the chief legal officer of the State educational agency
that such officer had examined the proposed expenditure or
practice and believed the proposed expenditure or practice was
permissible under then applicable State and Federal law; and

(C) the State or local educational agency reasonably be-
lieved that the proposed expenditure or practice was permis-
sible under then applicable State and Federal law.

(6) The Secretary shall disseminate to State educational agen-
cies responses to written requests for guidance, described in para-
graph (5), that reflect significant interpretations of applicable law
or policy.

(c) The Secretary shall periodically review the written requests
for guidance submitted under this section to determine the need for
new or supplementary regulatory or other guidance under applica-
ble programs.

SEC. 454. [20 U.S.C. 1234c] REMEDIES FOR EXISTING VIOLATIONS.

(a) Whenever the Secretary has reason to believe that any re-
cipient of funds under any applicable program is failing to comply
substantially with any requirement of law applicable to such funds,
the Secretary may—

(1) withhold further payments under that program, as au-
thorized by section 455;
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(2) issue a complaint to compel compliance through a cease
and desist order of the Office, as authorized by section 456;
(3) enter into a compliance agreement with a recipient to
bring it into compliance, as authorized by section 457; or
(4) take any other action authorized by law with respect to
the recipient.
(b) Any action, or failure to take action, by the Secretary under
this section shall not preclude the Secretary from seeking a recov-
ery of funds under section 452.

SEC. 455. [20 U.S.C. 1234d] WITHHOLDING.

(a) In accordance with section 454, the Secretary may withhold
from a recipient, in whole or in part, further payments (including
payments for administrative costs) under an applicable program.

(b) Before withholding payments, the Secretary shall notify the
recipient, in writing, of—

(1) the intent to withhold payments;

(2) the factual and legal basis for the Secretary’s belief
that the recipient has failed to comply substantially with a re-
quirement of law; and

(3) an opportunity for a hearing to be held on a date at
least 30 days after the notification has been sent to the recipi-
ent.

(c) The hearing shall be held before the Office and shall be con-
ducted in accordance with the rules prescribed pursuant to sub-
sections (f) and (g) of section 451 of this Act.

(d) Pending the outcome of any hearing under this section, the
Secretary may suspend payments to a recipient, suspend the au-
thority of the recipient to obligate Federal funds, or both, after
such recipient has been given reasonable notice and an opportunity
to show cause why future payments or authority to obligate Fed-
eral funds should not be suspended.

(e) Upon review of a decision of the Office by the Secretary, the
findings of fact by the Office, if supported by substantial evidence,
shall be conclusive. However, the Secretary, for good cause shown,
may remand the case to the Office to take further evidence, and
the Office may thereupon make new or modified findings of fact
and may modify its previous action. Such new or modified findings
of fact shall likewise be conclusive if supported by substantial evi-
dence.

(f) The decision of the Office in any hearing under this section
shall become final agency action 60 days after the recipient re-
ceives written notice of the decision unless the Secretary either—

(1) modifies or sets aside the decision, in whole or in part,
in which case the decision of the Secretary shall become final
agency action when the recipient receives written notice of the
Secretary’s action; or

(2) remands the decision of the Office.

SEC. 456. [20 U.S.C. 1234e] CEASE AND DESIST ORDERS.
(a) In accordance with section 454, the Secretary may issue to
a recipient under an applicable program a complaint which—
(1) describes the factual and legal basis for the Secretary’s
belief that the recipient is failing to comply substantially with
a requirement of law; and
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(2) contains a notice of a hearing to be held before the Of-
fice on a date at least 30 days after the service of the com-
plaint.

(b) The recipient upon which a complaint has been served shall
have the right to appear before the Office on the date specified and
to show cause why an order should not be entered by the Office re-
quiring the recipient to cease and desist from the violation of law
charged in the complaint.

(c) The testimony in any hearing held under this section shall
be reduced to writing and filed with the Office. If upon that hear-
ing the Office is of the opinion that the recipient is in violation of
any requirement of law as charged in the complaint, the Office
shall—

(1) make a report in writing stating its findings of fact;
and

(2) issue to the recipient an order requiring the recipient
to cease and desist from the practice, policy, or procedure
which resulted in the violation.

(d) The report and order of the Office under this section shall
become the final agency action when the recipient receives the re-
port and order.

(e) The Secretary may enforce a final order of the Office under
this section which becomes final agency action by—

(1) withholding from the recipient any portion of the
amount payable to it, including the amount payable for admin-
istrative costs, under the applicable program; or

(2) certifying the facts to the Attorney General who shall
cause an appropriate proceeding to be brought for the enforce-
ment of the order.

SEC. 457. [20 U.S.C. 1234f] COMPLIANCE AGREEMENTS.

(a) In accordance with section 454, the Secretary may enter
into a compliance agreement with a recipient under an applicable
program. The purpose of any compliance agreement under this sec-
tion shall be to bring the recipient into full compliance with the ap-
plicable requirements of law as soon as feasible and not to excuse
or remedy past violations of such requirements.

(b)(1) Before entering into a compliance agreement with a re-
cipient, the Secretary shall hold a hearing at which the recipient,
affected students and parents or their representatives, and other
interested parties are invited to participate. The recipient shall
have the burden of persuading the Secretary that full compliance
with the applicable requirements of law is not feasible until a fu-
ture date.

(2) If the Secretary determines, on the basis of all the evidence
presented, that full compliance is genuinely not feasible until a fu-
ture date, the Secretary shall make written findings to that effect
and shall publish those findings, along with the substance of any
compliance agreement, in the Federal Register.

(¢) A compliance agreement under this section shall contain—

(1) an expiration date not later than 3 years from the date

of the written findings under subsection (b)(2), by which the re-

cipient shall be in full compliance with the applicable require-

ments of law, and
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(2) those terms and conditions with which the recipient
must comply until it is in full compliance.

(d) If a recipient fails to comply with the terms and conditions
of a compliance agreement under this section, the Secretary may
consider that compliance agreement to be no longer in effect, and
the Secretary may take any action authorized by law with respect
to the recipient.

SEC. 458. [20 U.S.C. 1234g] JUDICIAL REVIEW.

(a) Any recipient of funds under an applicable program that
would be adversely affected by a final agency action under section
452, 455, or 456 of this Act, and any State entitled to receive funds
under a program described in section 441(a) of this title whose ap-
plication has been disapproved by the Secretary, shall be entitled
to judicial review of such action in accordance with the provisions
of this section. The Secretary may not take any action on the basis
of a final agency action until judicial review is completed.

(b) A recipient that desires judicial review of an action de-
scribed in subsection (a) shall, within 60 days of that action, file
with the United States Court of Appeals for the circuit in which
that recipient is located, a petition for review of such action. A copy
of the petition shall be transmitted by the clerk of the court to the
Secretary. The Secretary shall file in the court the record of the
proceedings on which the action was based, as provided in section
2112 of title 28, United States Code.

(c) The findings of fact by the Office, if supported by substan-
tial evidence, shall be conclusive; but the court, for good cause
shown, may remand the case to the Office to take further evidence,
and the Office may make new or modified findings of fact and may
modify its previous action, and shall certify to the court the record
of the further proceedings. Such new or modified findings of fact
shall likewise be conclusive if supported by substantial evidence.

(d) The court shall have jurisdiction to affirm the action of the
Office or the Secretary or to set it aside, in whole or in part. The
judgment of the court shall be subject to review by the Supreme
Court of the United States upon certiorari or certification as pro-
vided in section 1254 of title 28, United States Code.

SEC. 459. [20 U.S.C. 1234h] USE OF RECOVERED FUNDS.

(a) Whenever the Secretary recovers funds paid to a recipient
under a grant or cooperative agreement made under an applicable
program because the recipient made an expenditure of funds that
was not allowable, or otherwise failed to discharge its responsibility
to account properly for funds, the Secretary may consider those
funds to be additional funds available for that program and may
arrange to repay to the recipient affected by that action an amount
not to exceed 75 percent of the recovered funds if the Secretary de-
termines that—

(1) the practices or procedures of the recipient that re-
sulted in the violation of law have been corrected, and that the
recipient is in all other respects in compliance with the re-
quirements of that program, provided that the recipient was
notified of any noncompliance with such requirements and
given a reasonable period of time to remedy such noncompli-
ance;
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(2) the recipient has submitted to the Secretary a plan for
the use of those funds pursuant to the requirements of that
program and, to the extent possible, for the benefit of the popu-
lation that was affected by the failure to comply or by the mis-
use of funds that resulted in the recovery; and

(3) the use of those funds in accordance with that plan
would serve to achieve the purposes of the program under
which the funds were originally paid.

(b) Any payments by the Secretary under this section shall be
subject to such other terms and conditions as the Secretary con-
siders necessary to accomplish the purposes of the affected pro-
grams, including—

(1) the submission of periodic reports on the use of funds
provided under this section; and

(2) consultation by the recipient with students, parents, or
representatives of the population that will benefit from the
payments.

(¢) Notwithstanding any other provisions of law, the funds
made available under this section shall remain available for ex-
penditure for a period of time deemed reasonable by the Secretary,
but in no case to exceed more than three fiscal years following the
later of—

(1) the fiscal year in which final agency action under sec-
tion 452(e) is taken; or

(2) if such recipient files a petition for judicial review, the
ﬁslgal year in which final judicial action under section 458 is
taken.

(d) At least 30 days prior to entering into an arrangement
under this section, the Secretary shall publish in the Federal Reg-
ister a notice of intent to enter into such an arrangement and the
terms and conditions under which payments will be made. Inter-
ested persons shall have an opportunity for at least 30 days to sub-
mit comments to the Secretary regarding the proposed arrange-
ment.

SEC. 460. [20 U.S.C. 1234i] DEFINITIONS.
For purposes of this part:

(1) The term “recipient” means a recipient of a grant or co-
operative agreement under an applicable program.

(2) The term “applicable program” excludes programs au-
thorized by the Higher Education Act of 1965 and assistance
programs provided under the Act of September 30, 1950 (Pub-
lic Law 874, 81st Congress), and the Act of September 23, 1950
(Public Law 815, 81st Congress).
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